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8 Best Practices to Stay Compliant
With Deemed Export Rule

At the Western Regional Conference of the
American Association of Exporters & Im-
porters (AAEI: www.aaei.org), a panel on
the deemed exports regulations not only
covered the ABCs of the rule and the recent
stepped-up enforcement of its provisions
(see article elsewhere in this issue), but
also featured a presentation of compliance
best practices by Carol Fuchs (cfuchs@tyco.
com; 202-350-6907), International Trade
Counsel at Tyco International. Tyco is a ma-
jor importer-exporter, with some 260,000
employeesinover 100 countries, so deemed
export compliance is a major challenge.

Before moving to Tyco in 2004, Fuchs
was a senior trade compliance executive
at Motorola and a two-term member of
the U.S. Commercial Operations Advisory
Committee (COAC), a committee that ad-
vises Customs & Border Protection and other
government officials on current customs

issues and new trade programs.

2) Use automated systems that require
classification.

@ “Orders cannot be processed unless
items are classified,” says Fuchs.

@ “ltems cannot ship unless they are
classified,” she adds.

“Be warned, however, that it is harder
to ‘catch’ technology than goods or equip-
ment,” Fuchs notes.

3) Expand database/matrix to include
“intangibles” (technology, software).

© “Often, classification of technology/
software is related to classification of un-
derlying tangibles,” notes Fuchs, “but not
always.” She emphasizes, “Don’t forget
about drawings!”

“If none of your items are ITAR (Infer-
national Traffic in Arms Regulations)-con-
trolled and all your EAR-controlled items
and technology are EAR99,” says Fuchs,
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Fuchs’ presentation of best practices for
deemed exports compliance is summarized
and numbered by MIE as follows:

1) Classify your items, technology,
software. “Classify using either the U.S.
Munitions List (USML) or by Export Control
Classification Number (ECCN),” says Fuchs.
“Classification should be:

@ “by trained experts, either internal or
external;

® “maintained ina database/matrix with
audit trail and controlled access (control
information both as it is posted and as it is
accessed on IT systems);

@ “accessallowed only on ‘need to know”
basis;

“you have alimited risk of deemed exports.”
(EAR99 is a classification indicating that a
particular item is subject to the EAR but not
listed with a specific ECCN on the Com-
merce Control List—and does not require
an export license unless exported to a short
list of sanctioned countries.)

4)Ifyou havetechnologythat is subject to
ITAR or EAR classified as other than EAR99,
then:

@ Look at who has access, and

® Either limit access or obtain a li-
cense.

® “In addition to direct access,” notes
Fuchs, “also control access to information
posted on the internal Internet.”

5) Control access by new hires.
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o “ltislegal toask nationality when hiring 8) Make sure your deemed exports com-
ifthere are potential deemed exportsissues,”  pliance program includes:

she explains (exception to Title VII). o . )
op-management support;

® "If a position involves work with tech-
; ® documented procedures;

nology controlled for the potential new

hire’s home country, either don't hire or o training;

apply for a license,” advises Fuchs. - . . .
PPl @ periodic audit (corrective action re-

© “There can be potentialdeemedexport  ported, documented, and implemented);
issues even for EAR99 items in the caseofa  and
sanctioned/boycotted country (e.g., Syria,

N @ voluntary disclosures if appropriate. 1
Cuba),” she cautions. Y PRrop

6) Control employee access. “If a user of

the internal server indicates they are in a MANAGING EXPORTS & IMPORTS CALENDAR

country oraforeign national froma country

that is restricted, access is automatically ~ EXPORT OPERATIONS/NAFTA/EXPORT CONTROLS. Long
Beach, CA, June 5-8; Milwaukee, June 12-15; Atlantic City,
o : NJ, June 26-29: Washington, DC, July 10-13; Nashville,
questions,” Fuchs suggests. Questions may 11720, Suffern, NY, July 24-27: Atlanta, August 7-10;
include: “lIs the requester located in the  pitishurgh, August 14-17; Stamford, CT, August 21-24.
United States? Is the requester a U.S. citizen Contact: Unz & Co., www.unzco.com.

orpermanentresident? Isthe personlocated o orT OCUMENTATION & PROCEDURES. Grand Rapids,
in, or a citizen of, a country of concern?” I, June é; Atlanta, June 19; Detroit, June 21; Chicago,
She explains, “Responses fo those ques-  July20; Pittsburgh, July 24; Anaheim, CA, July 31. Contact:
fions” can result in the following actions: Global Training Center, www.globaltrainingcenter.com.

blocked—or the system asks additional
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® TSR exception—Letter of Assurance
required (person acknowledges receiving
controlled data; agrees not to send, trans-
fer, or transmit it to specified countries;
provides electronic signature for record-
keeping—then access is granted.

o License required (person agrees fo
provide additional information—access
denied until license obtained).

7) Control visitor/potential customer
access. “Determine nationality of visitors,
limit access as appropriate, and obtain
licenses if necessary,” Fuchs advises. “Be
particularly careful about plant visits, sales
presentations, trade shows, and marketing
literature,” sheemphasizes, “and remember
this applies to both your U.S. and non-U.S.
facilities.”

COMPLYING WITH U.S. EXPORT CONTROLS. Seattle, June
7-8; Pitisburgh, June 14-15. Contact: Bureau of Indusfry &
Security (BIS), www.bis.doc.gov/seminarsandtraining.

IMPORT DOCUMENTATION & PROCEDURES. Detroit, June
8; Anaheim, CA, August 28. Contact: Global Training
Center, www.globaltrainingcenter.com.

IMPORT DOCUMENTATION & PROCEDURES. Long Beach,
CA, June 12-13; Atlantic City, NJ, June 20-21; Chicago,
July 10-11; Baltimore, July 17-18; Stamford, CT, July 31-
August 1; Boston, August 14-15. Contact: Unz & Co., www.
unzco.com.

C-TPAT CERTIFICATION TRAINING. Chicago, July 14;
Newark, NJ, Sept. 25. Contact: World Academy, info@
theworldacademy.com.

ADVANCED EXPORT COMPLIANCE. New York, August
10-11. Contact: World Academy, info@theworldacademy.
com.

CBP ACE (AUTOMATED COMMECIAL ENVIRONMENT)
CONFERENCE. Chicago, August 15-17. Contact: www.
cbp.gov/modernization.

INCOTERMS WORKSHOP. Newark, NJ, Sept. 27. Contact:
World Academy, info@theworldacademy.com.
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