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Learn the New Rules
to Avoid Litigation
and Nonpayment

By Donald R. Smith

Important changes o the inferna-
fionally recognized rules for letters
of credit, UCP 600, have an effec-
five date of July 1, 2007—less than
ayear away!

This article focuses on key specific
implications of the new rules. The
botiom line is that an unsuspecing
beneficiary of a lefter of credi (LC)
cansfill have a heated disagreement,
and perhaps become involved in
undesirable and unnecessary litiga-
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Avoiding Litigation
CoNTINUED From PGE T
tion, if he or she is unaware of the impact
an amendment has on it—even one he or
she has not received.

While the UCPis notlaw, if the LC makes
itself “subject to the UCP 600," this set of
rules is incorporated info the LC and the
parfies have agreed fo be bound by them
Why is that important? Because an LC ex-
ists fo ensure payment fo the beneficiary
(the seller). If the seller fails fo understand
the rules that defermine whether his or her
documents comply, the enfire payment is
put atrisk—after themerchandise hasbeen
shipped

Amendment Revision Language

While people like fo focus on crifical
changes, somefimes the more important
arlicles are those that have not changed
For example, consider an amendment fo
an LC. Imagine you are @ beneficiary of a
$100,000 credit that permits four-partship-
ments of $25,000 ach. You manufacture
and ship the first $25,000 of merchandise

cable even if there is no indication fo that
effect.

‘Andin UCP 600 Arficle 7(b), “an issving
bank is irrevocably bound to honour as of
the fime it issues the credit.

Finally, UCP 600 Artcle 10, which deals
extensively vith amendments

a. Exceptas othenvise provided by arficle
38, a credit can neither be amended
nor cancelled without the agreement
of the issuing bank, the confirming
bank, if any, and the beneficiary.

b. An issuing bank is irrevocably bound
by an amendment as of the fime it
issues the amendment. A confirming
bank may extend ifs confirmation fo
an amendment and vill be irrevoca-
bly bound as of the fime it advises
the amendment. A confirming bank
may, however, choose fo advise an
amendment without extendingifs con-
firmation and, ifso, it must inform the
issving bank without delay and inform
the beneficiary in ifs advice.
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Youreceive paymentforthe first and a nofice:
that the eredit has been fully drawn and
is no longer available in accordance with
Amendment #1, which you never received,
reducing the credit to $25,000 and stating
part shipments are nof permitted. How can
that be? Let's look af the revision

By definition in UCP 600 Arficle 2, an
LC (a “credit’)

means any amangement, however
namedor described, thats imevocable:
and thereby consfifutes a definite un-
deriaking of theissuing bank fo honour
a complying presentation. (My ifalics
for emphasis here and in folloving
quotations)

In UCP 600 Article 3, “a credit s irrevo-

. The terms and conditions of the origi-
nal credit (o a credit incorporafing
previously accepted amendments)
will remain in force for the beneficiary
untilthe beneficiary communicates its
acceptance of the amendment fo the
bank that advised such amendment.
The beneficiary should give nofifica-
tion of acceptance or rejection of an
amendment. If the beneficiary fails
fo give such nofification, a presenta-
tion that complies with the credit and
fo any not-yet-accepted amendment
will be deemed to be nofification of
acceptance by the beneficiary of such
amendment. As of that moment, the
eredit vill be amended

d. A bank that achises an amendment
should inform the bank from which it
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received the amendment of any nofi-
fication of acceptance or rejection

<. Parfial acceptance of an amendment
is not allowed and vill be deemed
fo be nofification of rejection of the
amendment

£. A provision in an amendment fo the
effect that the amendment shall enter
info force unless rejected by the ben-
eficiary within  certain fime shall be
disregarded.

Note that the present UCP500 Article 9,
sub-article 9(cli reads almost the same as
the revised 10(c] above:

ii.The terms of the original Credit (or a
Creditincorporating previously accept-
d amendments) will remain in force:
forthe Beneficiary untilthe Beneficiary
communicates his acceptance of the
amendment fo the bank that advised
such amendment. The Beneficiary

should give nofification of acceptance
or rejection of amendment(s). If the
Beneficiary fails fo give such nofifica-
fion, the fender of documents, fo the
Nominated Bank or Issuing Bank, that
conform to the Credit and nof yet ac-
cepted amendment(s) will be deemed
fo be nofification of acceptance by the
Beneficiary of such amendment(s) and
as of that moment, the Credit will be
amended

Best Practices to Mitigate Risk

Confused? Who wouldn't be? How can
anamendment fo anirrevocable insfrument
be forced upon an unsuspecling beneficiary.
who has not received it2 Why would the
International Chamber of Commerce (ICC)
Banking Commission permit suchlanguage
fo confinue? Some countries, including
the United States, believed the language
should reflect an official opinion of the ICC
fo the effect that a beneficiary presenting
documentsthat complied with the amended




 [image: image5.png]terms ofthe credit should not automatically
be subject fo the ferms of an amendment it

e may not have even received,

For example, ifa $100,000 creditpermit-
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Fortunately, one must not forgef the
wording of UCP600 Article 10(c): “Except
as otherwise provided by arficle 38, a credit
can neither be amended nor cancelled
withoutthe agreement of the issuing bank,
the confirming bank, if any, and the ben-
eficiary.

The bottom line is that an unsuspect-
ing bencficiary can feel frapped in a fime
warp of confusing language and pracfices.
The best practice for a beneficiary, unfil the
ICC Banking Commission further clarifies
it is to wiite into its underlying buy/sell
agreement (pro forma invoice, confract)
that the explicit consent of the beneficiary
is required for an amendment fo an LC fo
become effective against it

Where to Learn More About UCP 600

I you are using letters of credit, either
commercialor standby inyourimport-export
operations, you need fo know about the
new rules, the changes, and how they are
going o impactyou. One reliable source is
the United States Councilfor International
Business (USCIB], US. affliate of the ICC,
‘which is offering training seminars in ma-

Shipping Security
CONTINUED FROM PAGE 1

transport.com] Cargo and Supply China
Securty Trends survey—in response fo the
question, “Which area of security is the
greatest challenge fo your company?’—
41% say, “reducing cargo theft across the
supply chain’ (up from 35% in last year's
survey). Conversely, just 22% of respondents
report that “implementing a security pro-

MANAGING IMPORTS & EXPORTS CALENDAR

LETTERS OF CREDIT. Orlando, FL, Dec. 4; Minneapolis,
Dec. 5; Anaheim, CA, Pifishurgh, Dec. 11. Contact: Global
Training Center, voww.globalirainingeenter.com

IMPORTDOCUMENTATION &PROCEDURES. Woodbridge,
NJ, Dec. 4-5; Aflantic City, NJ, Jan. 16-17, 2007 Miami,
Jan. 22.23, 2007; Charlofte, NC, Feb. 5.6, 2007; New.
York, Feb. 12-13, 2007 Philadelphia, March 5-6, 2007;
Boston, March 12.13,2007; Chicago, March 19-20,2007"
Confact: Unz & Co., www unzco.com

EXPORT OPERATIONS/NAFTA/EXPORT CONTROLS. Long
Beach, CA, Dec. 4.7: Greensboro, NC, Dec. 11-14; San
Diego, Jan’8-11, 2007 Tampa, L, Jan. 29-Feb. 1, 2007;
Washington DC, Feb. 5-8, 2007; Houston, Feb. 12-15,
2007; New York, Feb. 26-March 1, 2007; Philadelphia,
March 5.8, 2007; Indianapolis, March 12-15, 2007;
Boston, March 19-22, 2007, Contact: Unz & Co., www.




 [image: image7.png]jor cities nationwide (see accompanying
sidebar). These will be presented by me
and Frank Reynolds, member of the USCIB
Banking Committee and U.S. Representative
fo the Incoterms 2000 Revision a

Donald R. Smith is vice president of cli-
ent services for Norman Technologies,
Charlotte, NC-based fechnology consulting
firm. He serves as chairman of the Banking
Committee of the United States Council for
Infernational Business and in that capac-
ity, represents the United States to the ICC
Banking Commission. Recently refired from
CitibankNAasvice president of global frade
finance productmanagement, Mr. Smithis a
frequentspeaker andalso serves s anexpert
witness. The opinions expressed herein are
those of the author:

MANAGING HTS. Aflanta, Dec. 5. Contact: World Acad-
emy, info@theworldacadermy.com; www theworldacademy.
EXPORT DOCUMENTATION & PROCEDURES. Orlando, FL,
Dec. 5; Minneapolis, Dec. 6; Pitisburgh, Dec. 12; Cleve-
land, Dec. 13. Confact: Global Training Cenfer, www.
globalirainingcenter.com

C-TPAT CERTIFICATION TRAINING. Aflanta, Dec. 6. Con-
fact: World Academy, info@theworldacademy.com; ww.
theworldacademy.com

HTS CLASSIFICATION/CBP AUDIT-COMPLIANCE ASSESS-
MENT. Woodbridge, NJ, Dec. 6.7; Aflantic City, NJ, Jan
18-19,2007; Miami, Jan. 24-25, 2007 Charlofte, NC, Feb
7-8,2007;New York, Feb. 14-15, 2007 Philadelphia, March
7-8, 2007 Boston, March 14-15, 2007; Chicago, March
21.22,2007. Confact: Unz & Co., www.unzco.com.
IMPORT DOCUMENTATION & PROCEDURES. Cleveland,
Dec. 7; Pifisburgh, Dec. 7; Minneapolis, Dec. 13; Orlando,
FL, Dec. 13. Contact: Global Training Center, wwwalobal-
rainingeenter.com
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